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1. Group Seven Associates, LLC, v. United States and CACI, Inc., Intervenor, 68 Fed. Cir. 28 (Sep. 23, 2005): Group Seven protested to the CoFC against award of a task order, asking “the court to direct the contracting officer to rescind the award to CACI and to reopen negotiations,” on the basis “that [CACI’s] submission of alternative pricing proposals .  .  . was improper.”  The court allowed CACI to intervene.  The United States’ primary defense was that the Federal Acquisition Streamlining Act (FASA) (10 U.S.C. § 2304d(1) and 41 U.S.C. § 253j(d), with certain exceptions, barred court review of protests against task orders; CACI did not join in this position.  Judge Bruggink, although he ruled that the court had jurisdiction over the subject matter, held in dicta that CoFC jurisdiction over schedule task and delivery order protests “is doubtful.”  Nevertheless, he found jurisdiction on the basis of “the language of and regulatory comment to FAR Subpart 16.5, which covers Indefinite Delivery [IDIQ] contracts”; Subpart 16.5 contains language restricting protests similar to that in FASA   The court concluded that schedule contracts are covered in FAR Part 8, which relates to schedules, rather than in Subpart 16.5; Part 8 does not contain the restrictive language of Subpart 16.5.
This opinion is significant on the issue of jurisdiction over protests arising from task and delivery orders under Federal Supply Schedule contracts.  

2. OTI America, Inc. v. United States, 68 Fed. Cl. 646 (Dec. 7, 2005): The Government Printing Office (GPO) solicitation for electronic passport covers essentially established a downselect procedure; “[t]he procurement created a competition consisting of a ‘framework built around stages of [identically-] issued contracts.’”  During this procedure GPO “informed OTI that GPO no longer ‘contemplate[d] any further orders .  .  . for the OTI product for use in .  .  . any further phases of the E[lectronic] P[assport] 2004 contract, as a result of [the] product’s current and previous deficiencies.’”  OTI filed a protest with GAO, which denied the protest on the ground that “OTI ‘was not treated unfairly.’”  OTI then filed a protest at the CoFC, which denied the Government’s motion for dismissal; the Government contended that OTI improperly presented the matter as a bid protest rather than as a suit for breach of contract.  GAO sustained the protest in “that GPO did not apply its evaluative criteria in an even-handed and fair way” and that “GPO’s contracting officer did not apply the discretion she possessed under the Evaluation Rules.”  GAO further found that GPO’s errors were prejudicial to OTI.

This opinion is significant on the issue of bid protest jurisdiction involving task and delivery orders.  In this vein it is a companion case to Group Seven, supra, in that in OTI America the Department of Justice did not raise the jurisdictional bar question.  It is also significant on the question of downselect procedures.
      3.  Zoltek Corporation v. United States, Nos. 04-5100, 5102 (Fed. Cir. Mar 31,

           2006): Zoltek brought suit in the CoFC for infringement of a patent (of which it

           was an assignee) for carbon fiber products.  The Government contracted with

           Lockheed Martin to design and build the F-22 fighter.  Lockheed Martin      

  subcontracted for two types of the products in question.  One was partially processed into sheets in Japan; the other consisted of fibers wholly manufactured in Japan and processed into mats domestically.  After denying jurisdiction in that some of the alleged acts of infringement occurred outside the United States, the CoFC “directed Zoltek to amend its complaint to allege a taking under the Fifth Amendment.”  
   In a per curiam opinion the Federal Circuit affirmed the CoFC (Chief Judge Damich), holding that for the United States to be liable for patent infringement under § 1498, it must practice “every step of the claimed method in the United States.”  Nevertheless, the Federal Circuit, reversing the CoFC, held that 28 U.S.C. § 1498 was the sole remedy for patent infringement against the United States.  In a concurring opinion, Judge Gajarsa relied on the “plain language” of § 1498.  Judge Dyk, in another concurring opinion, held “that the government can only be liable for infringement under section 1498(a) if the same conduct would render a private party liable for infringement .  .  . “  

   In his dissenting opinion, Judge Plager first noted that both the question of a Fifth Amendment remedy and that of the requirement for all acts of patent infringement to have been done domestically are new issues for decision.  He took issue with the Federal Circuit’s interpretation on both issues.  He concluded that Zoltek had “stated a cause of action under § 1498 for which relief could be granted,” at least in regard to the fiber mats processed domestically.  He would have remanded the case to the CoFC for further proceedings on both this and the Fifth Amendment issue.

   On September 21, 2006, the Federal Circuit denied “both a petition for rehearing and a petition for rehearing en banc.”  Judge Newman dissented, characterizing the denials as saying “that there is no jurisdiction in the Court of Federal Claims-or any other court-of a Takings claim for compensation for unauthorized use by the government of a patented invention,” a ruling “contrary to decision, statute, policy, and constitutional right.”  Judge Dyk (with whom Judge Gajarsa concurred) wrote “a separate opinion concurring in the denial of the rehearings,” noting “that Judge Newman has misread the majority panel opinion.”
  This opinion is significant on the issue of CoFC jurisdiction.  Zoltek’s attorney told the Research and Development and Intellectual Property Committee that he expected the Government to petition the Supreme Court for certiorari should it lose after the en banc hearing (which evidently will not take place).  At a subsequent meeting he informed the Committee that he was planning to petition the Supreme Court for certiorari; the petition is due December 20, 2006, and amicus briefs in support of the petition are due January 19, 2007.    
4. International Data Products Corp. v. United States, CoFC Nos. 01-459C, 3-

2515C (Apr. 10, 2006): A terminated contractor claimed for “warranty and
software upgrade services.”  The Government had terminated the contract for

convenience in that “IDP’s owners intended to sell IDP’s stock” to a company
that “was not an 8(a) concern” and the SBA denied the Air Force’s request for a

waiver.  Nevertheless, threatening default and debarment, the Government
directed IDP to continue providing warranty and upgrade services for products
already purchased under the contract.  IDP wrote the contracting officer that it no
longer could afford to comply with the demand and demanded a contracting
officer’s final decision on the matter; the contracting officer denied IDP’s claim for inventory and restocking costs, warranty services and software upgrades, and termination settlement expenses.  The Court of Federal Claims denied IDP’s claim, in that (1) the services were not provided under an express contract (citation to Cibinic and Nash), (2) the services were not provided under an implied-in-fact contract, (3) there was no basis for recovery under constructive change, equitable adjustment, or cardinal change, and (4) the court lacked jurisdiction over a claim for quantum meruit (contract implied in law).
            This opinion is of interest on the issue of CoFC subject matter jurisdiction.
5. Brunner v. United States, 70 Fed. Cl. 623 (2006), 48 GOV’T CONTRACTOR

      ¶ 201: The CoFC held that an employee of the Drug Enforcement Agency 

      “whose duties included approving payments to individuals assisting in criminal
       investigations had implied authority to contract for those services.”  
Before agreeing to infiltrate a biker community, Terry C. Brunner signed a “Cooperating Individual Agreement” with DEA field agents.  His work produced six convictions.  DEA vouchers showed over $13,000 in payments to Brunner.  In addition, Brunner claimed compensation of $2,000 a month plus expenses, $2,500 for each indictment, twenty-five percent of seized assets, and relocation expenses pursuant to oral agreements with DEA agents.  DEA argued for dismissal in that even if such an agreement existed, Brunner had not dealt with anyone having contracting authority.

The court found no express delegation of contracting authority to the agents concerned in either statute or regulation.  Nevertheless, the court found that the resident-agent-in-charge “had the undisputed authority to approve Brunner’s salary and relocation expenses,” which “implicitly include[d] the power to contract for the same purposes.”  This authority, however, did not cover payments “based on indictments, convictions or asset seizures.”  The court granted Brunner summary judgment as to the existence of a contract but found no evidence that “a superior with contracting authority knowingly acquiesced in” payments relating to “indictments, convictions or asset seizures.” 
This opinion is significant on the issue of authority in a government officer or employee to contract.
See item 6, below, for a companion case.
      6.  Telenor Satellite Servs., Inc. v. United States, 2006 WL 1517339 (CoFC June

            2, 2006), 48 GOV’T CONTRACTOR ¶ 229: The CoFC held that “[a] State
            Department official had implied authority to ratify a bailment contract because
            the ability to approve the bailment was integral to his information-gathering
            responsibilities.”
William Wood, deputy assistant secretary for analysis and information management, assigned subordinate Reid Daugherty to the U.S. Agency for International Development Disaster Assistance Response Team (DART), a pilot project to transmit data by satellite.  Wood gave Daugherty responsibility to test the DART project.  Daugherty’s immediate supervisor told Daugherty to meet with Telenor, “which agreed to provide the necessary computer terminals for two months without charge, provided [that] the State Department agree [sic] in writing that (a) the equipment would be used only for the DART project and then returned, and (b) Telenor had to approve any use longer than two months.”  Wood explicitly approved Telenor’s participation.  Telenor delivered four terminals to State.  After using the terminals, project personnel “left two terminals with the Army,” which allegedly used them for other purposes.  On discovering this, Telenor shut down the terminals and billed State for the non-DART usage; State refused payment and Telenor sued in the CoFC.

The court noted that Wood lacked express authority under the Constitution, statute, or regulation to ratify the bailment agreement.  Nevertheless, under State’s foreign affairs manual and his job description, Wood had “primary responsibility for collecting and disseminating information.”  In furtherance of this, he “needed the ability to enter into ‘temporary expedients with private parties’ .  .  . the short-term temporary bailment agreement was essential to its success.”  The court concluded that “uncontradicted evidence established ratification by Wood.”
This opinion is significant on the question of the authority of a government official to ratify an agreement.  See item # 5, above, for a companion case.               
      7.  Faye Zhengxing v. United States, Nos. 04-0119C and 05-532C (CoFC June 9,

           2006): The CoFC (Judge Mary Ellen Coster Williams)
           dismissed the plaintiff’s claim for lack of subject matter jurisdiction.  The

           plaintiff’s claim was for “unlawful termination of her blanket purchase agreement

          (BPA) with the Voice of America (VOA) .  .  . [and] a myriad of other claims,

           including Title VII [Civil Rights Act of 1964] violations, sexual harassment,

           trespass, theft, invasion of privacy, and breach of contract.”  The plaintiff’s status
           was that of a Purchase Order Vendor (POV), not that of employee.  The VOA

           terminated the plaintiff’s BPA for misconduct; the contracting officer denied her

           claim on the ground that a BPA is not a contract and the Government is only liable

           for purchases actually made.  The court dismissed the action for lack of subject

           matter jurisdiction on all counts.

           The opinion is significant on the issue of subject matter jurisdiction
8. Northrop Grumman Computing Systems, Inc. v. General Services

           Administration, GSBCA No. 16367, June 26, 2006: The GSBCA (Judge

           Daniels) denied the Government’s motion for summary judgment on
           Northrop’s claim that it was “entitled to be paid for the third year of the lease.”
           GSA had an agreement with Northrop on behalf of the Air Force for lease of

           equipment for three years, subject to availability of funds; nevertheless, the

           Government committed to using “’its very best efforts’ to extend the lease through

           all option years.”  At the end of the second year the Air Force, facing “a reduced

           budget environment,” decided not to exercise the option for the third year.

           Nevertheless, the board found that if “the facts [were] viewed most favorably to
           Northrop,” the Government had a bona fide need for the lease and had available
           sufficient funds to continue the lease payments.  GSBCA therefore held that the 

           Government could not prevail on the motion for summary judgment.

           The opinion is significant on the issue of the Government’s liability under

           multiyear contracts.
      9.  Blueport Company, LLP, v. United States, No. 02-1622 C (June 29, 2006): The
 CoFC granted the Government’s motion for summary judgment on Count II of the
 compliant, “a claim for monetary damages against the United States arising under
 the Digital Millennium Copyright Act of 1998 .  .  . (‘DMCA’).  The Government
 contended that “the DMCA does not expressly waive sovereign immunity,” to
 which the court (Judge Block) agreed.  Section 1201(a)(1)(A) of DMCA “prohibits any person from ‘circumvent[ing] a technological measure that effectively controls access to a work protected under [Title 17, governing copyright].’”  DMCA §§ 1201(a)(2) and (b)(1) “prohibit trafficking in circumvention technology.”  Under Count I, Blueport alleged that the Air Force infringed Blueport’s copyright.  Under Count II, Blueport alleged in substance “that Air Force personnel unlawfully ‘hacked’ into the computer program to alter the automatic expiration function, to the Air Force’s advantage.”  The purpose of this function was to make the program stop running on expiration of the license and therefore prevent use without renewal.
           This opinion is of interest on the issue of waiver of sovereign immunity.

      10. Wesleyan Company, Inc., v. Harvey, No. 05-1522 (Fed. Cir. July 17, 2006): 

       The Federal Circuit (Chief Judge Michel) reversed and remanded the decision of

             the ASBCA dismissing Wesleyan’s breach of contract claim for lack of subject

             matter jurisdiction.  Wesleyan Co., ASBCA No. 53896, 05-1 BCA ¶ 32,950

 (Apr. 22, 2006).  

             Wesleyan had submitted an unsolicited proposal to the U.S. Army’s Natick Labs

 of the FIST/FLEX system, which would allow a soldier to drink from a canteen

 without removing a protective mask, and of the FIST Fountain, which would

            enable a soldier to refill a canteen in a contaminated environment (the

“Wesleyan system”).  Wesleyan and Natick executed a nondisclosure agreement  under DAR 3-507.1(a) for the unsolicited proposal.  At Natick’s request, Wesleyan then loaned a prototype system to ILC Dover “for incorporation into a prototype protective suit.”  The loan was under a bailment agreement that was silent as to safeguarding of proprietary data; nevertheless, the bailment agreement did state that the bailment was “’for the limited purpose’” of feasibility determination and “that the Wesleyan system remained Wesleyan’s property.”  Over a period of five years the Army purchased 130 systems from Wesleyan via six purchase orders.  None of the six addressed the matter of proprietary data; four, however, stated that the order was “for evaluative or demonstrative purposes.”  During the period of the purchase orders Wesleyan obtained patents on the Wesleyan system.

Wesleyan filed a claim against Natick for nearly $21 million, “alleging that the Army improperly disclosed Wesleyan’s proprietary data to non-governmental third parties, and that its proprietary information was subsequently incorporated into the CamelBak [a commercial concern’s] system.”  The contracting officer denied the claim for lack of Contract Disputes Act (CDA) jurisdiction; Wesleyan appealed to the ASBCA.  The ASBCA granted the Army’s motion for partial summary judgment, holding that “the Army was entitled to disseminate .  .  . any proprietary data .  .  . disclosed publicly in Wesleyan’s patents.”  The ASBCA then “determined that the Army’s acceptance of Wesleyan’s unsolicited proposals created a contract permitting the government to use the proposal data ‘in accordance with the DAR legend and memoranda of understanding.’”  The Board held, however, that the nondisclosure agreement “applied only to the unsolicited proposals, not to the subsequent bailment agreement or purchases” and requested the parties to submit briefs on the question of subject matter jurisdiction.  After receipt of briefs, the ASBCA granted the Army’s motion to dismiss for want of subject matter jurisdiction.
On appeal, the Federal Circuit held the unsolicited proposals and the bailment agreement to be donative in nature and therefore outside of the board’s jurisdiction under the CDA.  The purchase orders for prototype systems, on the other hand, “involve[d] the exchange of property for money and thus involve[d] ‘procurement.’” Therefore the ASBCA found that the part of the claim pertaining to the purchase orders came within the board’s CDA jurisdiction.  On remand, the court directed the Board to “determine whether language on four of the six purchase orders indicating that the Wesleyan systems are being purchased for evaluative or demonstrative purposes is sufficient to incorporate by reference .  .  . the confidentiality provisions of the DAR legend, MoU, and Policy Statements.”  The court qualified the jurisdiction determination to include only those instances in which the Army purchased the prototype system prior to alleged disclosure.       
The court then noted that Wesleyan’s choice to proceed before the board rather than the CoFC limited the scope of potential relief to that under the CDA, the jurisdiction of which is limited to procurement contracts.  A claim before the CoFC, on the other hand, could have been under the Tucker Act, “which grants jurisdiction over disputes ‘any express or implied contract with the United States.’”  This would have included the claims arising from alleged disclosures involving the unsolicited proposals or the bailments as well as claims arising from the purchase orders.  In dissent, Judge Newman contended that “[t]he Contract Disputes Act does not withhold from the boards of contract appeals the authority to consider the entirety of the claim.  There is no basis in the Contract Disputes Act for segregating the contract-based confidentiality obligations that were incurred at the beginning and at the end of this procurement, from that in the middle.”
This opinion is highly significant on the matter of subject matter jurisdiction of boards and the CoFC
     11. Lear Siegler Services, Inc., v. Rumsfeld, No. 06-1080 (Fed. Cir. July 28, 2006):
      The Federal Circuit (Judge Gajarsa) reversed the ASBCA (2005 ASBCA LEXIS
      90, 2005-2 BCA. (CCH) ¶ 33,110), which granted summary judgment to the
      Government in Lear Siegler Services’ (LSI) claim for price adjustment under the
      Service Contract Act of 1965, Pub. L. 89-286, 79 Stat. 1034 41 U.S.C. §
      351-358 (SCA) and FAR clause at 52.222-43.  The Federal Circuit also found that 
      the ASBCA “abused its discretion in denying summary judgment to LSI.”  

      Nevertheless the Federal Circuit agreed with ASBCA “that this case involves
       no genuine issue of material fact”; it granted summary judgment to LSI.
LSI had a firm, fixed-price contract with the Air Force for aircraft maintenance services.  The contract was for one year (2001-2002), with renewal options.  The contract incorporated the terms of both the SCA and of the applicable SCA wage/fringe benefits determination.  The latter included the wages and fringe benefits of a collective bargaining agreement (CBA) involving LSI’s predecessor’s predecessor; an amendment to SCA inserted the “successor contractor rule,” which preserves benefits in predecessor contractor CBAs (41 U.S.C. § 353(c)).  Among other matters, the CBA “specifically required [LSI] to provide its employees with a defined-benefit health plan”; this required LSI “to spend whatever is necessary to continue to provide its employees with an agreed-upon level of benefit.”  
LSI submitted a claim for price adjustment under the SCA clause for increased costs of providing its employees with the defined benefits for option year 2003.  The Air Force denied the claim; LSI appealed to the ASBCA.  The ASBCA “distinguished between increases in an employer’s costs of providing benefits, which it deemed insufficient to trigger the Price Adjustment Clause, and increases in the benefits themselves.”  In that there was no change in the CBA, the ASBCA held that the CBA “did not require LSI to incur the increased cost of maintaining the defined level of health benefit.”  The ASBCA granted summary judgment to the Air Force.  LSI appealed to the Federal Circuit, which reversed the ASBCA’s decision and granted summary judgment to LSI.  The court referred to the language of the clause, which provided for adjustment “’to reflect the Contractor’s actual increase or decrease in applicable wages and fringe benefits . . .’ (emphasis added).”  Second, the court noted that “this construction is consistent with other provisions of the regulatory scheme.”  29 C.F.C. §4.177(a) (3).  Third, the court cited United States v. Service Ventures, Inc., 899 Fed. 2d 1 (Fed. Cir. 1990), which applied the same reasoning to a situation in which the contractor was obligated to increase the period of employee paid vacations over the contract period on the basis of seniority.

This opinion is significant in this day of rapidly increasing health care costs.  It is quite unusual in that an appellate court granted summary judgment rather than remanding the case to the lower tribunal for resolution in accordance with the appellate opinion.
